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Defendant.

MEMORANDUM

Padova,J. August , 2000
Plaintiff, Dr. Kate Osuala, brings this action for racti$criminationand retaliation under

Title VII of theCivil RightsAct of 1964(“Title VII"), asamended42U.S.C.A.8§82000e- 2000e-

17. Plaintiff alleges that she was terminated from her position with Defendant Community College

of Philadelphiaasaresultof racial and national origin discrimination and in retaliation rfaising

complaintsof discrimination.Before the Court is Defendant’s Motion for Summary Judgment. For

the reasons that follow, the Court will grant Defendant’s Motion.

l. BACKGROUND!

Dr. KateOsualas anAfrican-Americarwomanbornin Nigeria. She commenced work for
Defendantas GeneralServicesLibrarian on April 1, 1994. (Pl. Mem. at 4.) She worked for
Defendant in this capacity until she was terminated in February 1988at(6.)

Throughouhertermof employmentPlaintiff's professionatompetenceasalibrarianwas

The following summary is based on the evidence of record viewed in the light most
favorable to Plaintiff, the nonmoving party, as required when considering a motion for summary
judgment. Carnegie Mellon Univ. v. Schwart405 F.3d 863, 865 (3d Cir. 1997).




neveratissue. Rather, beginning shortly after she began work, problems developed in Plaintiff's
relationshipwith library personnel Plaintiff asserts that these problems stemmed from Defendant’s
discriminatoryfocuson Plaintiff's cultureandnationalorigin. (Pl. Mem. at 1-2.) Defendant insists
thatconflictsresultedrom Plaintiff’'s unprofessionaltude,and insubordinate behavior. (Def. Mem.

at 2.) Executive Director of Library Services Joan Johnson (“Ms. Johnson”) and Plaintiff's
immediatesupervisoderryFedorijczuk(“Mr. Fedorijczuk”)metwith Plaintiff onseverabccasions
andsentseveraimemorand#o herbetweerl994andOctoberl996(ld. at6-7),buttherelationship
between Plaintiff and her supervisors continued to deteriorate.

Onor beforeOctoberl996,Plaintiff sentamemorandunto herUnionrepresentativeRick
Bojar,complainingof discriminatorytreatment(Pl. Ex. 6, Fedorijczuk Test. at 953.) On November
19,1996,Ms. Johnsonssuedaformal written warningto Plaintiff, threateninglisciplinaryaction
should Plaintiff engage in further unprofessional conduct. (Def. Ex. E at 24, Johnson Mem.) On
December2, 1996, Plaintiff filed a grievance with her Union, alleging race and national origin
discrimination. (Def. Ex. E at 32-33, Osuala Grievance.)

Plaintiff contendghatfurtherdiscriminatorytreatmentollowed,in retaliationfor filing this
grievance.(Pl. Mem. at 6.) According to Defendant, Plaintiff's conduct remained unprofessional
andinappropriate. (Def. Mem. at 8.) Finally, in March 1997, Ms. Johnson recommended non-
renewalof Plaintiff’'s appointmento Defendant.(Def. Ex. E at 53, Johnson Mem.) Accepting this
recommendationDefendan President Frederick W. Capshaw, Ph.D. gave Plaintiff a terminal
appointmenfor the 1997-1998academicg/ear. (Id. at 55, Capshaw Letter to Pl.) In September
1997 ,Defendan¥ice Presidentor AcademicAffairs RonaldA. Williams, Ph.D.notified Plaintiff

thatshewould notbereappointedor the1998-199%cademigear. (Id. at105,Williams Letterto



Pl.) Dr. Williams suspended Plaintiff effective February 12, 1998, for the remainder of the academic
year, and she has not worked for Defendant since that diateat 227, Williams Letter to Pl.)

Arbitration hearings were held on Plaintiff’'s grievances pursuant to the Collective Bargaining
Agreemen(“CBA”) betweerPlaintiff's UnionandDefendant.These proceedings took place over
twelve daysbetweenJunel998andMarch 1999. (Def. Ex. A, Arbitration Op. at 1.) Arbitrator
Walter J. Gershefeld issued his opinion on September 7, 199%d.)( The opinion found no
discriminatoryactionby DefendantandthatPlaintiff's dismissalwasfor justcause.(ld. at29-30.)
However,the Arbitrator awarded$1,000to Dr. Osualafor Defendant’s procedural errors in the
March 1997 notice of non-renewalld( at 30.)

Plaintiff filed the instantComplainton January7, 2000. Defendant moved for summary
judgment on June 13, 2000. The matter is now fully briefed and ready for decision.

Il. LEGAL STANDARD

Summaryjudgment‘shall be renderedorthwith if the pleadingsdepositionsanswergo
interrogatoriesandadmission®nfile, togethemith affidavits,if any,showthatthereis nogenuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”
Fed.R. Civ. P.56(c). An issue is “genuine” only if there is sufficient evidence with which a

reasonabl@ury couldfind for thenon-movingparty. Andersorv. Liberty Lobby,Inc.,477U.S.242,

248(1986). Furthermore, bearing in mind that all uncertainties are to be resolved in favor of the
nonmovingparty,afactualdisputeis only “material” if it might affecttheoutcomeof thecase.ld.

A partyseekingsummanjudgmentalwaysbearsheinitial responsibilityof informing the district

court of the basisfor its mation and identifying those portions of the record that it believes

demonstratéheabsencef agenuindssueof materialfact. CelotexCorp.v. Catrett477U.S.317,




322(1986). Where the non-moving party bears the burden of proof on a particular issue at trial, the

movant'sinitial Celotexburdencanbe metsimply by “pointing out to the district court that there

is anabsencef evidence to support the non-moving party’s caskl’ at 325. After the moving
partyhasmetits initial burden,summaryudgment is appropriate if the non-moving party fails to
rebutby makingafactualshowing“sufficient to establishanelementessentiato thatparty’'scase,
and on which that party will bear the burden of proof at tridd’ at 322.
1l DISCUSSION

Defendantmovesfor summaryjudgmenton four grounds:(1) that Plaintiff's claims are
waivedunderthetermsof herUnion’s CBA; (2) thatPlaintiff's claimsarebarredoy thedoctrineof
issuepreclusion(3) thatPlaintiff cannotmakeoutaprimafaciecaseof discriminatiororretaliation;
and(4) thatevenassuming primafaciecasePlaintiff cannoshowthatDefendant grofferednon-
discriminatoryreasongor adversemploymentiecisionsverepretextual. The Court will examine
each basis for Defendant’s Motion in turn.

A. Waiver

The CBA betweenPlaintiff's Union and Defendantcontainsboth an anti-discrimination
clauseandagrievancerocedureThe grievance procedure provides for binding arbitration to settle
all complaintsallegingviolationoftheCBA, includingdiscriminationrcomplaints. Defendantargues
that Plaintiff has waived her right to a judicial forum under the CBA’s arbitration and
antidiscriminationclauses. (Def. Mem. at 14.) For the reasons that follow, however, the Court
concludeghattheinstantCBA doesnotserveasaclearandunmistakablevaiverof Plaintiff’s right
to bring a statutory discrimination claim in federal court.

In 1974 the SupremeCourtheldthat“there canbeno prospectivevaiverof anemployee’s



rightsunderTitle VII.” Alexandet. Gardner-Denve€o., 415U.S.36,51 (1974). Revisiting the

issuein 1991in light of trendsfavoringthe useof arbitrationto resolvedisputesthe Court found
thata statutoryclaim couldbethesubjectof anenforceabldindingarbitrationagreementGilmer

V. Interstate/Johnson Lane Cqarp00 U.S. 20, 26 (1991Gilmer, howeverjnvolvedanindividually

executed agreement, not a waiver pursuant to a union-negotiated [ABA.
In 1998,the Courtaddressewhethera CBA arbitrationclausecouldwaiveanemployee’s

right to ajudicial forum in an employmentiscriminationclaim. Wright v. UniversalMaritime

ServiceCorp, 525U.S.70(1998). TheWright Courtfoundthatwhile ageneralrbitrationclause
in a CBA could not waive a statutorydiscrimindion claim, a specific, “clear and unmistakable”
waivermightbeenforceableld.at79-81. However, because the waiveMright did notmeetthis
exactingstandardthe Courtdeclinecto reachthequestiorof whetheranappropriatevaiverwould
indeed be enforceabldd. at 822

In theaftermathof Wright, aNewYork districtcourtfoundaCBA waiverof astatutoryright

“clear and unmistakable,’and therefore,enforceable. Clarke v. UFI, Inc., 98 F. Supp.2d 320

(E.D.N.Y.2000). TheClarke Courtreachedhis conclusiorregardingclaimsof sexuaharassment
andretaliationbecauséhe CBA containedothaspecificclausegrohibitingsexuaharassmerdand
agrievancerocedurehatprescribedindingarbitrationto settleclaims under the sexual harassment

clause. Id. at 332. On the other hand, a court in this district, albeit in a decision issued several

?In finding theWright CBA too general to waive statutory rights, the Supreme Court
noted that it contained “no explicit incorporation of statutory antidiscrimination requirements.”
Id. at 80. The arbitration clause Wright generally provided for arbitration of “[m]atters under
dispute,” but the remainder of the CBA contained no specific antidiscrimination provigion.
Thus, the Supreme Court did not quantify the amount of statutory language a CBA must contain
to qualify as a “clear and unmistakable” waiver.
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monthsbefore Wright, expressedioubtsthat Congessintendedto permita CBA to waive an

individualemployee’sightsto selectafederaljudicial forumunderTitle VII. EqualEmployment

OpportunityCommissionv. PathmarKnc., No. Civ. A. 97-3994,1998WL 57520,at*4 (E.D. Pa.

Feb.12,1998). The only United States Court of Appeals for the Third Circuit (“Third Circuit”)
opinionto addresghis issuefound a CBA enforceablgo waive statutorydiscrimination claims
where “the languageof the collective bargainingagreement . . explicitly provide[d] for the

mandatoryarbitrationof statutory discrimination claims.Martinv. DanaCorporation114F.3d

421,1997WL 313054 at*9 (3dCir. Junel2,1997) withdrawn 114F.3d421(1997),vacated114

F.3d 428 (1997), rev'd, 135 F.3d 765 (1997)?> The divided Martin opinion, however, was

subsequentlyacatedby the Third Circuit. Martin v. DanaCorporation 135 F.3d 765 (3d Cir.

1997). Therefore, it has no precedential value. The majority view among the Circuit courts remains
thatmandaory arbitration clauses in CBAs are unenforceable for statutory discrimination claims.

SeeJacobE. Tyler, MandatoryArbitration of DiscriminationClaimsUnderCollectiveBargaining

AgreementsTheEffectof Wright, 4 Harv.NegotiatiorL. Rev.253,n.69(1999)(discussinghesplit

among Circuit courts on this issue).
DefendanargueghattheinstantCBA containsaspecificanti-discriminatiorclauseaswell
asa grievanceandbindingarbitrationprovision. Because any complaint alleging violation of the

CBA comesaunderthegrievancerocedurewhichincludesbhindingarbitration Defendantontends

*TheMartin CBA provided:
Any and all claims regarding equal employment opportunity
provided for under this Agreement or under any federal, state or
local fair employment practice law shall be exclusively addressed
by an individual employee of the Union under the grievance and
arbitration provisions of this Agreement.



thatall discrimination claims, including statutory claims, are explicitly subject to binding arbitration.
RelyingheavilyonClarke DefendanthusconcludeshattheinstantCBA meetgheWright Court’s
requirements for a “clear and unmistakable” waiver of the right to a judicial forum, and therefore
should be enforced. The Court does not agree.
The anti-discrimination clause in the instant case, Article IV(A) of the CBA, states that:
Neither the Board nor the Federationshall discriminate against any Employee
becauseof race, creed, color, national origin, sex, age, marital status, sexual
orientaion or membership in (or lack thereof) or activities on behalf of the
Federation or any other organization or for any other reason violative of law.
(Def. Ex. Kat 7.) The grievance procedure, Article XXII, declares that:
A grievancds anallegationor complaintthattherehasbeena breach violation . .
. or adeviationfrom, the termsof this Agreementor of any policy, pradice, or
procedure which relates to wages, hours, or working conditions.
(Def. Ex. K at84.) The grievance procedure further provides that if the parties cannot resolve a
grievanceheymay“submitthematter. . . for bindingarbitration,”and“the decisiorof thearbitrator
shall be final and binding upon the parties . . .1d(at86). Thus, in order to conclude that all
discriminationclaims are subject to binding arbitration, these clauses must be read together. This
wastheapproachakenby the ClarkeCourt,whichthis Courtunderstands havedeterminedhat
a CBA which recitesdiscrimination claims and also contains a grievance procedure prescribing

bindingarbitrationfor suchclaimssufficientlymeetdheclearandunmistakablestandaraf Wright.

ThisCourtdepartsromtheClarkerationale.Rather, this Court concludes that in order to constitute

a clearandunmistalable waiver, a CBA must explicitly cover federal statutory claims and must
contain clear and unmistakable waiver language. The instant CBA falls far short of these

requirements. There is no clause in the instant CBA comparable to thatlartin explicitly




providingthatall statutoryclaimsshall be exclusivelpddressethroughbindingarbitration. Nor
doegshisCBA containaprovisionexplicitly statingthattheemployeeagreeso arbitrateall statutory
discriminationclaims,andwaivesanylaterright to ajudicial forum. Any waiver of statutory rights
hereis at best implicit, rather than explicit. Thus, even if the law would allow a “clear and
unmistakable’'TBA waiverof statutorydiscriminationclaimsto beenforcedthe Courtconcludes
thatthis waiver does not meet th&/right standard. Therefore the Court will not grant summary
judgment based on this threshold issue.

B. Issue Preclusion

DefendannhextcontendghatPlaintiff’'s claimsareprecludedrom relitigationbecause¢he
issues were already decided in the previous arbitration.
Issuepreclusionalsoknownascollateralestoppelpreventgartiesfrom relitigatingissues

thathavebeenadjudicatedgreviouslyontheir merits. Witkowskiv. Welch, 173F.3d192,198(3d

Cir. 1999). The requirements for applying the doctrine of issue preclusion are: (1) that the issue
previously decided is identical with the one later presented; (2)tieaéwasa final judgment on
themerits;(3) thatthepartyagainsivhomissuepreclusions asserteadvasapartyor wasin privity

with the party to the prior adjudication;and (4) that the party againstwhom issue preclusion is
assertethadafull andfair opportunityto litigate theissuein questionn theprior adjudication.|d.

at199. However, the “application of collateral estoppel from arbitral findings is a matter within the

broaddiscretionof thedistrictcourt.” Gilesv. City of NewYork, 41F. Supp2d308,313(S.D.N.Y.

1999)(quotingUniversalAm. BargeCorp.v. J-Chem|nc., 946F.2d1131,1137(5th Cir. 1991)).

Thus, “[i]ssue preclusion based on a prior arbitration is permissible, but not mandaliry.”

The arbitrator in the instant case addresaetargeof discrimination butthis charge was



not clearly delineatedas a statutoryclaim under Title VII. (Def. Ex. A. at 2.) Moreover, the
arbitrationdid notspecificallyaddressretaliationclaim. (Id.) Thus, the claims Plaintiff presents
to this forum arenot clearlyidenticalwith thoseaddresseth the arbitrationproceeding. Under
thesecircumstancesthe Court declinesto exerciseits discraion to apply the doctrineof issue
preclusion to Plaintiff's claims.

C. Prima Facie Case

In the absenceof direct evidence of discrimination, the burden shifting paradigm of

McDonnellDouglasCorp.v. Green 411 U.S. 792 (1973) applies to a Title VIl case. The United

StateLCourtof Appealsfor theThird Circuit (“Third Circuit”) interpretedheMcDonnellDouglas

approach in the context of summary judgment motionguentesv. Perskie 32 F.3d 759 (3d

Cir.1994).

Fuentedglictates that the plaintiff bears the initial burden of establishing a piatiacase
of employmentdiscrimination. Fuentes 32 F.3d at 763. If the plaintiff makes a prima facie
showing,the burdenof productionthen shifts to the defendant “to articulate some legitimate,
nondiscriminatoryreasonfor the employer's rejection.” 1d. (citation omitted). The defendant
satisfieghisburdert'by introducingevidencevhich,takenastrue ,would permittheconclusiorthat
therewas a nondiscriminatory reason for the unfavorable employment decisidd.” If the
ddendant carries this relatively light burden by articulating a legitimate reason, however, “the burden
of productionrebounds to the plaintiff, who musbw show,by a preponderancef theevidence,
that the employer’s explanation is pretextuald.

0] Racial and National Origin Discrimination

In McDonnellDouglas afailure-to-hirecasethe SupremeCourtoutlinedafour-prongtest




aplaintiff mustmeetto establisha primafaciecaseof discrimination:(i) thatshewasa memberof
a protectedclass;(ii) that shewas otherwise qualified for the position; (iii) that, despite her
gualificationsshewasrejected;and (iv) that, after her rejection, the position remained open and the

employercontinuedto seekapplicantsof the plaintiff's qualifications. McDonnel Douglas 411

U.S.at802. In a case of discriminatory discharge, the Third Circuit interpreted the fourth prong to
requirethe plaintiff to showthat she was discharged under circumstances that give rise to an

inferenceof unlawful discrimination. Pivirotto v. InnovativeSystemsinc., 191F.3d344,357(3d

Cir. 1999). While common circumstances giving rise to an inference of unlawful discrimination
includethemorefavorabletreatmenof similarly situateccolleaguesutsideof therelevantclassor
thereplacemenof aplaintiff by someoneutsideherprotectedtlass thePivirotto Courtexplicitly

stated that a plaintiff can make out a prima facie case even without demonstrating such
circumstancesld. Nevertheless, the plaintiff still “must prove by a preponderance of the evidence
thata primafacie caseof discriminationexists. It does not suffice to suggest the mere possibility

of discrimination.” Bullock v. Children’sHospitalof Philadelphia71 F. Supp.2d482,490(E.D.

Pa. 1999).

In the instant case, the parties agree that Plaintiff meets the first three prongs of the prima
facietest. She is a Nigerian born African-American woman who was qualified for the job from
which she was terminated by Defendant. The parties disagree about the fourth prong. Because
Plaintiff fails to present evidence that she was terminated under circumstances giving rise to an

inference of discrimination, the Court finds that she fails to establish a prima facié case.

“The Court notes that both parties misstate the applicable fourth prong. Defendant
incorrectly argues that Plaintiff must show that “other employees not in the protected class were
treated more favorably.” (Def. Mem. at 25.) Plaintiff erroneously concludes that the fourth

10



Plaintiff chargeshatExecutiveDirectorof Library ServicesloanJohnsorookthe“unusual
action. . . before Plainiff even set foot upon defendant’'s campus” of directing “the Library
personneto focusuponPlaintiff's differentnationalorigin vis avie [sic] theirs.” (Pl. Mem. at 9.)
Sheaccusedls. Johnsorof acting“with suchanimusto adverselyeffectthetermsandconditions
of Plaintiff's employment.” (d.) Had Plaintiff substantiated these charges, a prima facie case
clearlywouldbeestablishedHowever, in support of her contention, Plaintiff submits the following
memorandum from Ms. Johnson to the library personnel:

| am happy to tell you that the position of General Services
Librarian has been filledDr. Kate Osualahas accepted the job and
will be startinghereat the beginningof April. She will be taking
over Jerry Fedorijczuk’sformer position supervisingwork-study
studentsandoverseeinghe ReserveandPeriodicalareasaswell as
working at the ReferenceDesk. Jerry will continue to oversee

interlibrary Loan.

Dr. Osualas from Nigeriaandcomedo usfrom apositionat
the Free Library of Philadelphia.

(Pl.Ex.1.) The mere mention of Dr. Osuala’s birthplace provides no evidence that Ms. Johnson was
focusingonPlaintiff's nationaloriginwith discriminatory‘animus.” Thus, the Court can draw from
this memorandum no inference of unlawful discrimination.

Plaintiff further allegegliscriminatoryconducton the partof ExecutiveDirector Johnson,
Acting CollegePresidenRonaldWilliams, andPlaintiff's immediatesupervisoderryFedorijczuk.
An overallreviewof thearbitrationhearinganddepositiontestimonyprovidedby Plaintiff fails to

support these allegations.

prong “does not have to be present to make out a prima facie case.” (Pl. Mem. at 9.)

*The Court notes that Plaintiff provides no specific citations in support of her charges.
Rather, she supports her specific charges of discriminatory conduct with global citations to

11



Plaintiff assertstha Ms. Johnson ddmitted” [Plaintiff's emphasisjthat she took no
disciplinaryactionagainstwhite andnon-African immigrant library employees for “tlsametype
of allegedlyrudeandconfrontationabehaviorfor which shedisciplinedPlaintiff andfor whichshe
recommended the firing of Plaintiff.” (PMem.at10.) Plaintiff further asserts that Ms. Johnson
admitted“that no otherLibrarianwas disciplined for what turned out to be anonymous/fictitious
studentomplaintexcepfor Plaintiff.” (Pl. Mem. at 11.) In contrast with these assertions, nowhere
in Ms. Johnson’destimonydoesshestatethat“fictitious” studentomplaintsvereactuallyusedto
buttressthe case for termination of Plaintiff. Moreover, rather than indicating that non-African
librarianswerenot disciplined for the same conduct exhibited by Plaintiff, Ms. Johnson states, “I
havenever,in my experiencen thelibrary, hadthelevel or degreeof studentomplaintd havehad
aboutDr. Osuala.” (PI. Ex. 4, Johnson Test. at 507-08.) She acknowledges receiving occasional
complaintsaboutotherlibrarians butclearlyemphasizethatcomplaintsaboutDr. Osualaverefar
greater in number and significance than those about any other librarian. Thus, because no other
librarian’sconductapproachethatof Dr. OsualaDefendant’'dailure to disciplineotherlibrarians

doesnotcreateaninferenceof discrimination. SeeSt. Hilaire v. ThePepBoys-- Manny,Moe and

Jack 73 F. Supp.2d 1366,1371(S.D. Fla. 1999) (statingthatin determiningwhethersimilarly
situatedemplgees are more favorably treated, “the quantity and quality of the comparator’s
misconducfmust]be nearly identical to prevent courts from second-guessing employers’ reasonable
decisionsaandconfusingappleswith oranges”).Other allegations about the failure of Ms. Johnson

to similarly disciplinethelibrary “classifiedstaff’ areinappositeTheseemployeesverePlaintiff’s

approximately 80 pages of Ms. Johnson’s testimony at the arbitration hearings, approximately 50
pages of Dr. Williams’ deposition testimony, and approximately 75 pages of Mr. Fedorijczuk’s
arbitration hearing testimony.

12



subordinates, and therefore not similarly situated to Dr. Osuala.

Plaintiff similarly makes sweeping conclusions about Dr. Williams’ testimony, without
providingaspecificsupportingecitation: “Dr. Williams admits hehadevidenceof otherLibrarians
at defendantengagingin the samebehaviorfor which Plaintiff was fired yet who were not
disciplined...” (Pl. Mem. at 11.) Dr. Williams, like Ms. Johnson, acknowledged that there were
complaintsaboutotherlibrarians. (Pl. Ex. 5, Williams Depo. at 63-68.) Nowhere in his deposition,
however, does he say that these librarians were engaging in the same behavior for which Plaintiff
wasfired. Instead, Dr. Williams testified that he never received a similar number of complaints of
unprofessionalnpsubordinateonductaboutanyotheribrarian. (Def. Reply, Ex. A, Williams Depo.
at 74-75.) Rather than resulting merely from isolated complaints of rude behavior, Dr. Williams
described Dr. Osuala’s firing asemming from her refusal to take direction from her supervisors,
which resulted in a “state of anarchiyi thelibrary. (I1d. at 22.) Plaintiff apparently contends that
all complaints of “rude behavior” mandate the same discipline by employers regardless of the
specific nature of the behavior and the number of occurrences in order to avoid an inference of
discrimination. The Court cannot subscribe to this conclusion. Under these circumstances,
Plaintiff's charge®f discriminationamountto no morethanmerespeculation.SeeBullock, 71 F.
Supp.2d at490(discussinghedifferencebetweerspeculatiorandinference andconcludingthat
“a prima facie case of discrimination requires more than . . . speculation”).

In support of her claim of discriminatory treatment, Plaintiff quotes Mr. Fedorijczuk as
askingher“when areyou going back to Nigeria?” (Pl. Mem. at 13.) In his deposition, however,
Mr. Fedorijczuk explained,

| ... did notconstantlyaskherif she’sgoingbackto Africa. 1did on

13



oneoccasioraskherduringearlysummeif shewasplanningatrip

backto Nigeriabecausshehadgonethesummeibefore strictlyjust

conversational things.
(Def. Ex. C, FedorijczukDepo.at724.) When he learned that she took offense to the comment, he
apologized. (Id. at 725.) Thus, Plaintiff has not shown that this comment was motivated by
discriminatoryanimus Moreover Mr. Fedorijczuk’sdepositiorshowsthatthecommentvasmade
sometimeprior to August 1996, at leastsevenmonthsbefore Plaintiff received notice of non-
renewal. (Id. at 724.) Regardless of the speaker’s intent, this exchange took place too long before

Plaintiff's terminatiorto byitself establistdischargeindercircumstancegiving riseto aninference

of discrimination. SeeEzold v. Wolf, Block, Schorr and Solis-Cohe®83 F.2d 509, 5483d Cir.

1992)(concludingthat“[s]tray remarksby non-decisionmakers or lmecisionmakersnrelatedo
thedecisionprocessrerarelygivengreatweight,particularlyif theyweremadetemporallyremote
from the date of decision”).

Finally, Plaintiff'sassertion that her position “is now split between 2-3 employees not within
her protected class,” if substantiated, could establish the fourth praheg pfima facie test. (PI..
Mem. at 4,16.) Plaintiff, however, provides as baty documentatiorfior this claim, a collection
of approximately fifty W-2 forms of librarpersonnel.(PIl. Ex. 19.) These forms do not establish
thatPlaintiff wasreplacedy individualsoutsideherprotectectlass. In its Response to Plaintiff's
Requestor AdmissionNo. 6, Defendantassertghatan African-Americanwomannow performs
Plaintiff's duties. (Def. Ex. M.) Thus, Plaintiff's bare assertion is insufficient to create an inference
of discrimination.

TheCourthascarefullyreviewedall Plaintiff's claimsthatcouldpossiblysupporthefourth

prongof the prima facietest,andconcludeghatshehasnot metherburden. However, the Court

14



will continueits inquiry and examne whether Plaintiff has provided evidence to show that
Defendant’s proffered legitimate reasonsitsractionsarepretextual. Before doing so, the Court
will analyze whether Plaintiff has established a prima facie case of retaliation.
(i) Retaliation
To establishaprimafaciecaseof retaliation,Plaintiff mustshowthat: (1) shewasengaged
in aprotectedactivity; (2) the employer took an adverse employment action against Plaintiff after
or contemporaneousith herengagemenn thatprotectedactivity; and (3) a causal link existed

betweerthe protectedactivity andthe adverseemploymentactions. Quirogav. Hasbro.Inc., 934

F.2d497,501(3d Cir. 1991)(citing Jalil v. Avdel Corp, 873F.2d701,708(3d Cir. 1989)). Thus,

while timing alone may be sufficient in unusual factual situations, “the mere fact that adverse
employment action occurs after a complaint will ordinarily be insufficient to satisfy the plaintiff's

burdenof demonstratingcausalink betweerthetwo events.”Robinsorwv. City of Pittsburgh120

F.3d 1286, 1301 (3d Cir. 1997).

DefendanargueghatPlaintiff hasnotestablishe@primafaciecaseof retaliation. Plaintiff
counterdyallegingthatshereceivederfirst formalwarningaboutherconducin Novemberl 996,
one month after she complained about discriminatory treatment. (Pl. Mem. &t R@intiff

providesnothingfurtherto establisha causalink betweerhercomplaintandadverseemployment

®The Court notes that Plaintiff provides no specific citation for this allegation, referring
instead to this “admission” as “buried in Johnson’s Arbitration testimony.” (Pl. Mem. at 10.) In
the testimony provided, Ms. Johnson acknowledges that she issued the first written warning in
November 1996. (PIl. Ex. 4, Johnson Test. at 534.) However, her testimony is unclear about
when the warning was issued in relation to Plaintiff's written complaint of discriminatimh.af
543.) Mr. Fedorijczuk (who did not issue the warning) indicated that he “may have” received a
copy of Plaintiff's memorandum to the Union representative claiming discrimination in October
1996. (PI. Ex. 6, Fedorijczuk Test. at 953.)
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action. To the contrantherecordshowsthattherehad been numerous discussions with Plaintiff
aboutinappropriatébehaviorin thetwo yearsbeforeshefirst complainedf discrimination. (Def.

Mem. at6-7.) While she made an informal complaint prior to the warning, she only filed a formal
grievance alleging discrimination one month after the warnm@ecembed996. (Def. Ex. E at
32-33,0OsualaGrievance.)She was notified of non-renewal in March 1997, and was suspended from
employmentn February1998. The Court finds that in this context of ongoing problems long before
herfirst complaint,andthelengthof time betweerthe complaintandherultimatetermination the

facts do not support a prima facie case of retaliation based on timing alone.

Finally, Plaintiff offerstheputative“nearly 70%drop” in hersalaryaftershecomplainecf
discrimination as evidence of retaliation. (Pl. Mem. at BQwever,asDefendanpointsout, the
reducton in Plaintiff's 1998 annual earnings actually occurred because she was terminated from
employment after working for only two months in 1998. (Def. Reply at 3.) Dr. Williams’ letter
suspending PlaintifflocumentshatshereceivedhersalarythroughMarch31,1998. (Id., Ex. B.)
Thus, Plaintiff's 1998 earnings were reduced compared $88i/becaus®f hertermination, not
becausefanyreductionin salary.There simply is no supportin the record for Plaintiff's contention
that her salary was decreased after she complained of discrimination.

AlthoughPlaintiff hasnotmadeout a primafaciecasefor discriminationor retaliation,the
Courtwill neverthelesproceedo considewhetherPlaintiff canshowthatDefendant’seasongor
its adverse employment actions were pretextual.

D. Pretext

Underthe burden-shiftingoaradigmof McDonnell-Douglasasexplicated byFuentesthe

burdemowshiftsto Defendanto articulatea“legitimate,nondiscriminatoryeason’for Plaintiff's
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termination.Fuentes32F.3dat763. Should Defendant carry this “relatively light burden,” Plaintiff
mustthenshow,by apreponderancef theevidencethatDefendant'sxplanations pretextual.ld.
Defendant argues that Plaintiff was dischargedfor “continued rude, abrasive and
inappropriate behavior and her insubordination toward her supervisors.” (Def. Mem. at 32.)
Defendant contendsit was forced to terminate Plaintiff becauseher “unprofessional and
insubordinatdehaviorsubstantially harmed the functioning of the Library at the College.” (Def.
Mem. at 38.) In light of the documentation provided by Defendant in support of its reasons, the
Court concludes that Defendant has satisfied its burden of articulating legitimate, non-discriminatory
reasons for terminating Plaintiff.
In orderto surviveamotionfor summaryudgmentyshowingthatDefendant'€xplanation
is pretextual,
[T]he plaintiff generally must submit evidencewhich: (1) casts
sufficientdoubtuponeachof thelegitimatereasongprofferedby the
defendanso that a factfindercould ressonably conclude that each
reasonwas a fabrication;or (2) allows the factfinderto infer that
discrimination was more likely than not a motivating or determinative
cause of the adverse employment action.
Fuentes32 F.3d at 762.
The FuentesCourt alsoaddressethe natureand quantumof evidencethat Plaintiff must
adduce on the issue of pretext.
[T]he plaintiff mustpoint to some evidence, direct or circumstantial, from which a
factfindercould reasonably either (1) disbelieve the employer’s articulated legitimate
reasonspor (2) believe that an invidious discriminatory reason was more likely than
not a motivatingor determinatve cause of the employer’s action. . . [A] plaintiff
whohasmadeoutaprimafaciecasemaydefeatamotionfor summaryjudgmentoy
either(i) discreditingheprofferedreasonseithercircumstantiallyor directly, or (ii)

adducingevidencewhethercircunstantial or direct, that discrimination was more
likely than not a motivating or determinative cause of the adverse employment
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action. . . [T]he non-moving plaintiff must demonstrate such weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in the employer's

profferedegitimatereasonsor itsactionthatareasonabléctfindercouldrationally

find themunworthyof credencendhencanferthattheemployerdid notactfor [the

asserted] non-discriminatory reasons.
Id. at 764-765 (internal quotations and citations omitted). Furthermore, “[tJo discredit the
employer’sprofferedreasonthe plaintiff cannotsimply showthatthe employer’s decision was
wrongor mistakensincethefactualdisputeatissuas whetherdiscriminatoryanimusmotivatedhe
employer, not whether the employer is wise, shrewd, prudent, or competdnat 765.

TheCourtfindsthatPlaintiff hasnotcomeforwardwith competenevidenceasdefinedin
Fuentes to demonstratehat a genuineissue of fact exists as to pretext. While Plaintiff's
Memorandums rampant with assertions that the actions of Ms. Johnson, Dr. Williams, and Mr.
Fedorijczukwere motivatedby racismandretaliation,the recordprovidesno suppat for these
assertions.As described previouslysée supraPartlil.C), Plaintiff provides no specific record
citationsto supportherchargesandthe Court’'soverallreview ofthedepositiongrovidedresults

in theconclusiorthatthechargesareunfounded.Bare assertions of discriminatory motives do not

meetthe Fuentestandard.Moreover, Plaintiff has utterly failed to demonstrate any weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in Defendant’s proffered legitimate
reasons for its conduct with respect to Plaintiff's termination.

Because Plaintiff has failed to submit any evidence which tends to negeast doubt on
Defendant'rofferedegitimatenon-discriminatoryeasonsor its action,shehasfailedto meether
Fuentedurdenof persuasionAccordingly, the Court will grant Defendant’s Motion for Summary
Judgment and will grant judgment in favor of Defendant and against Plaintiff.

An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. KATE OSUALA,
Plaintiff,

CIVIL ACTION No. 00-98

VS.

COMMUNITY COLLEGE OF
PHILADELPHIA,

N N N N N N N N N N

Defendant.
ORDER
AND NOW, this day of August, 2000, upon consideration of Defendant’s Motion for
SummaryJudgmeni{Doc. No. 25), Plaintiff's Responsehereto(Doc. No. 27), and Defendant’s
Reply (Doc. No. 38)|T IS HEREBY ORDERED that:
1. Defendant’s Motion (Doc. No. 25) GRANTED,;
2. Judgment iSSRANTED in favor of Defendant and against Plaintiff; and

3. The Clerk of Courts shall close this case for statistical purposes.

BY THE COURT:

John R. Padova, J.



